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The Region submtted this Section 8(a)(1) case for
advi ce on whether the Enployer’s notion to |limt allegedly
I nproper comrunications in a state court overtinme |awsuit
filed by enpl oyees was unlawful Iy preenpted or basel ess and
retaliatory under the principles set forth in BE & K Constr.
Co. v. NLRB.1

We concl ude that the Enployer did not violate the Act
as alleged. Initially, the Enployer’s notion is not
preenpted by the Act. Moreover, the Enployer’s notion was
not baseless or retaliatory and, therefore, was not unlawful
under BE & K

FACTS

PC Doctor, Inc. ("the Enployer") devel ops and
di stributes conputer diagnostic software. It has offices in
Davis and Eneryville, California. It enploys about 36
enpl oyees, who do not belong to a union.

In May 2000, Scott Banks, the facilities manager/human
resources assistant at the Eneryville office, and several of
hi s cowor kers began conpl ai ni ng anong t hensel ves that they
were | ow paid, salaried enployees w thout nanageri al
authority and treated by the Enployer as exenpt from
California s overtinme pay requirenments. |In October 2001,
Banks filed an individual claimfor unpaid overtine with
California s D vision of Labor Standards Enforcenment (DLSE)
He also distributed claimforns to coworkers and contacted
themby e-mail to advise themof their rights. By Decenber
2001, about 15 ot her enpl oyees also had filed overtine
claims with the DLSE agai nst the Enpl oyer.

In early February 2002, Banks sent an e-nmail nessage to
t he Enpl oyer’s owners, asserting that they had not been

1 536 U.S. 516 (2002).
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responsi ve to enpl oyee concerns about overtinme pay and that
he and his coworkers were considering initiating a class
action lawsuit for overtine pay. Wen the owers did not
respond to the nessage, Banks and ot her enpl oyees contacted
attorney Mark Thierman for |egal advice.

On February 22, 2002, the Enployer term nated Banks for
| ack of productivity and for sending inappropriate e-nmail
messages from his work conputer to the honme conputer of one
of the Enployer’s owners. Banks did not file an unfair
| abor practice charge over his termnation. Subsequently,
he volunteered his services to Thierman’s law firmto assi st
with the overtine litigation.

On April 15, 2002, attorney Thierman filed a | awsuit
agai nst the Enployer in Al anmeda County Superior Court on
behal f of three enployee plaintiffs and simlarly situated
present and forner enployees for unpaid overtine
conpensation. To achieve class action status, the court
required the plaintiffs to submt declarations from
enpl oyees describing their job duties and the circunstances
under which they worked overti ne.

I n January 2003,2 attorney Thierman’s law firmformally
hired Banks as a |l egal assistant. Hi s duties included
soliciting enployee declarations to support the overtine
suit and keepi ng enpl oyees apprised of the status of the
case. Banks remained in contact wwth the Enployer’s current
enpl oyees by sending e-mail nessages from his honme conputer
to their hone conputers. He also left short voice-mail
messages on a few of the enpl oyees’ work phones. At the
ti me Banks nade these contacts, the state court had yet to
certify the cl ass.

On February 18 and 19, Banks sent group e-mail nessages
concerning the pending lawsuit to current enpl oyees fromhis
home conputer to their hone conputers. On March 12, he sent
athird group e-mail nessage to current enpl oyees regarding
how to handl e individual settlenent offers fromthe
Enpl oyer. None of these nessages discl osed that Banks
worked for Thierman’s law firm

On March 20, the Enployer filed a Motion to Limt
Plaintiffs’ | nproper Communications with Putative C ass
Menbers and a supporting nenorandumwi th the state court.
The basis for the notion, as set forth in the Enployer’s
court papers, were the three group e-nail nessages that

2 Al dates after this point are in 2003.
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Banks sent in February and March.3 The Enpl oyer asserted
t hat those nessages contained "fal se, m sleading, and
confusing information, which underm nes the class action
process and [the Enployer’s] efforts to resolve its

enpl oyees’ clains informally." The notion sought, anong
other things, to prohibit,

Plaintiffs, their Counsel, and agents of
Plaintiffs or their counsel from sending any
communi cations to any unrepresented putative class
menber that (a) are false, msleading or

deceptive; (b) seek to drumup participation in
the class action or discourage individuals from
seeki ng individual settlenent of clains; (c) could
| ead to confusion or interfere with these

proceedi ngs; (d) set arbitrary deadlines for
action; or (e) provide |egal advice.

On the sanme day, the state court set the Enployer’s notion
for hearing on March 27. It also granted a tenporary order
prohibiting either party fromcommunicating with putative
cl ass nmenbers about matters related to the overtine suit
until the March 27 hearing on the notion.

On April 4, the state court issued its order. The
court held that all three group e-mail nessages were
i nherently m sl eadi ng because they failed to disclose that
Banks worked for the plaintiffs’ attorney. The court found
that the February 18 nessage was coercive because it
suggested putative class nenbers would not be included in a
negoti ated pre-certification settlement unless they provided
decl arations about their job descriptions to plaintiffs’
attorney. The court also found that the February 18 and
March 12 nessages inperm ssibly prom sed results by stating
that putative class nenbers were entitled to overtinme and by
encouraging the rejection of individual settlenent offers
because enpl oyees could recei ve nore under a cl ass
settlenment. Finally, the court found that the March 12
message was legally incorrect because it inplied that the
court would be nore willing to find that an enpl oyee is
entitled to overtine if that enployee submtted a
decl aration and because it inforned putative class nenbers
that they could create an attorney-client relationship with
the plaintiffs’ attorney nerely by telling the Enployer such
a relationship existed.

3 The Enpl oyer also asserted that the three group e-mai
messages appeared to be part of a larger pattern of inproper
communi cations with putative class nenbers, but did not
speci fy any ot her exanpl es.
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Based on these conclusions, the state court granted in
part and denied in part the Enployer’s notion.4 The court
i nposed its order on counsel for both parties, including
their agents and staffs. The court prohibited counsel from
communi cating with putative class nenbers about the
i kelihood of prevailing on the nerits. It also prohibited
counsel from sendi ng mass conmuni cati ons, such as form e-
mai | nmessages, to putative class nenbers wthout prior
notice to the court and opposing counsel. The court stated
that its approval was needed for comrunications regarding
settl enent.

At the sane time, the court stated that certain
communi cations were perm ssible wi thout court approval. The
court permtted counsel to comunicate with individua
putative class nenbers to investigate the facts of the case,
to solicit witness declarations, and to ask themto request
copies of their payroll records fromthe Enpl oyer and
provide themto counsel. Specifically as to plaintiffs
counsel, the court stated that he was permtted to inform
put ati ve class nmenbers about the nature of the litigation
and the possibility that a | arger award m ght be obtai ned
through a class action suit than in settlenent.

On May 1, the court denied the plaintiffs’ notion for
class status certification. The court concluded that the
plaintiffs had failed to establish that common issues of
fact and | aw exist within the proposed class. Attorney
Thi erman i ntends to continue pursuing the overtine suit and
to appeal the court’s denial of class status.

ACTI ON

We concl ude that the Region should dismss this charge,
absent withdrawal. The Enployer’s notion is not unlawful as
preenpt ed because the conduct the notion sought to limt was
not “actually” protected and the Enployer did not engage in
any ot her conduct subject to an adm nistrative conpl aint
al I eging such conduct to be protected. Moreover, the
Enmpl oyer’s notion is not unlawful under BE & K Constr. Co.
because it is neither baseless nor retaliatory.

4 Plaintiffs’ attorney Thierman did not appeal the court’s
order and both parties are abiding by it.
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THE EMPLOYER' S MOTI ON | S NOT UNLAWFUL UNDER A
PREEMPTI ON THEORY OF VI OLATI O\.

The Board is not precluded fromenjoining |awsuits that
either are "beyond the jurisdiction of the state courts
because of federal-law preenption, or . . . [have] an
objective that is illegal under federal law. "> The
preenption principles set forth in either Brown® or Garnon’
are used to determine if a lawsuit is preenpted. |If the
suit is found to be preenpted under one of those sets of
principles, "it violates Section 8(a)(1l) if it tends to
interfere with, restrain, or coerce enployees in the
exercise of their Section 7 rights."8 Because we concl ude
that the Enployer’s notion was not preenpted under Brown or
Garnon, the Enployer did not violate Section 8(a)(1l) on
preenption grounds.

A. The Enpl oyer’'s Mdtion Is Not Preempted Under
Br own.

In Brown v. Hotel Enployees,9 the Court held that if
conduct is "actually" protected by Section 7 of the Act,
rather than nerely "arguably" protected, state | aw that
purports to regulate it is preenpted not as a natter of the
primary jurisdiction of the Board but as a matter of
substantive right. The Board has found | awsuits that
clearly enconpassed conduct "actually" protected by the Act
to be unl awful because they were preenpted. 10

The preenption principles established in Brown do not
apply in this case because it is not clear that the
Enpl oyer’s state court notion sought to interfere with

5 Bill Johnson’s Restaurants, Inc. v. NLRB, 461 U. S. 731,
737 n.5 (1983).

6 Brown v. Hotel & Restaurant Enpl oyees Local 54, 468 U.S.
491 (1984).

7 San Diego Building Trades v. Garnon, 359 U.S. 236 (1959).

8 Webco Industries, Inc., 337 NLRB No. 48, slip op. at 3
(2001) (citations omtted).

9 468 U.S. at 502-503.

10 See, e.g., Federal Security, Inc., 336 NLRB 703, 703 n.3
(2001) (citing Manno Electric, Inc., 321 NLRB 278, 298
(1996), enfd. per curiamnmem 127 F.3d 34 (5th Gr. 1997)).
See al so Associated Builders & Contractors, Inc., 331 NLRB
132, 132 n.1 (2000).
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"actual ly" protected activity. Construing its over-arching
concerns, the notion sought to limt "false, m sleading, and
confusing” comuni cations fromthe plaintiff-enployees to
putative class nenbers (i.e., other current enployees).
Thus, al t hough enpl oyee di scussi ons about a suit dealing
with overtinme conpensation are generally protected by the
Act, 11 those discussions would | ose protected status if they
contain maliciously false statenents.12 Because there is a
potential that the plaintiffs’ comuni cations woul d not be
protected by the Act, there is no "actual" conflict between
the terns of the Enployer’s state court notion and the
plaintiff-enpl oyees’ federal |abor |aw rights.

B. The Enpl oyer’'s Motion Is Not Preempted Under
Gar non._

In San Di ego Building Trades Council v. Garnon, 13 the
Suprene Court held that "[when it is clear or may fairly be
assuned that the activities which a State purports to

regul ate are protected by 8 7 . . . or [prohibited] under
8 8," or even "arguably subject” to those sections, the
state and federal courts are ousted of jurisdiction. In

t hose circunstances, the courts "nmust defer to the exclusive
conpetence of the National Labor Relations Board if the
danger of state interference with national policy is to be
averted."14

Subsequently, in Sears, Roebuck & Co. v. Carpenters, 15
the Court defined when a state is not preenpted from
regul ati ng conduct "arguably" protected by Section 7. The
Court stated that a state is free to regul ate "arguably”
prot ect ed conduct "when the party who could have presented
the protection issue to the Board has not done so and the
other party to the dispute has no acceptabl e neans of doing
so0."16 Neverthel ess, state regul ation may be inappropriate

11 See, e.g., Salt River Valley Users’ Assn. v. NLRB, 206
F.2d 325, 328 (9th Cr. 1953), enfg. in relevant part 99
NLRB 849, 853-854 (1952).

12 See generally Bituma Corp., 314 NLRB 36, 44 & n.35 (1994)
(noting that "deliberately and maliciously fal se" statenments
are not protected by Section 7).

13 359 U.S. at 244- 245,
14 1d. at 245.

15 436 U.S. 180 (1978).
16 | d. at 202-203.
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if the exercise of state jurisdiction would "create a
significant risk of msinterpretation of federal |aw and the
consequent prohibition of protected conduct."17

In Loehmann’s Pl aza, 18 the Board expl ai ned when state
regul ati on of arguably protected conduct is preenpted. In
that case, the enployer first directed union picketers to
relocate off of its property. The enployer then filed a
state court civil trespass suit for injunctive relief.19
The Board initially concluded that the enploger had vi ol at ed
8(a) (1) by directing the picketers to nove.20 The Board
then held that when the conduct a state is attenpting to
regul ate nerely constitutes “arguably” protected activity,
preenption occurs only upon Board involvenent in the
matter.21 Board involvement occurs when the General Counse
i ssues a conplaint regarding the sane activity that is the
subj ect of the state court lawsuit.22 At that point, the
pending lawsuit is preenpted and the plaintiff nust seek a
stay of that lawsuit within seven days of the issuance of
t he conpl ai nt pendi ng Board di sposition of the ULP
conpl ai nt. 23 Because the enployer failed to take this
action after the General Counsel had issued conplaint over
the enployer’s pre-lawsuit conduct, the enployer’s state
court |awsuit was preenpted. 24

In the current case, we will assune that the Enployer’s
state court notion seeks to interfere with arguably
protected activity. Nevertheless, we conclude the notion is
not preenpted under Garnon because, in light of the
principles set forth in Sears and Loehmann's Pl aza, the
Board is not otherwise involved in this case. Here, the
Empl oyer nerely filed a notion in the state court suit. The
Enmpl oyer here is not alleged to have conmtted any ot her

17 1d. at 203.

18 305 NLRB 663, 669-670 (1991), supplenented by 316 NLRB
109 (1995), review denied sub nom United Food & Commerci al
Wrkers Local 880, 74 F.3d 292 (D.C. Cir. 1996).

19 |d., 305 NLRB at 664.
20 | d. at 668.

21 |d. at 669-670.

at 670.

24

Id.
23 |d. at 671.
Id. at 672.
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vi ol ation besides filing the notion that could formthe
basis of a charge that would permt the General Counsel to
find arguable nmerit and issue conplaint, all of which is
necessary to find Garnon preenption. Absent such Board

i nvol venent, the Enployer’s lawsuit is not preenpted under
Gar non.

1. THE EMPLOYER' S MOTI ON DI D NOT VI OATE THE ACT BECAUSE
| T WAS REASONABLY BASED AND WAS NOT RETALI ATORY

In BE & K Constr. Co. v. NLRB, 25 the Suprene Court

rejected the Bill Johnson’s standard for decidi ng whet her
ultimately unsuccessful lawsuits violate the Act. Under
Bill Johnson’s, once a |lawsuit was shown to be w thout

merit, the Board could proceed with the unfair |abor
practice case regardl ess of whether the suit had a
reasonabl e basis. 26 The Court found that standard to be
overly broad because it subjected "genuine petitioning"” to
liability as an unfair |abor practice.??” As a result, the
Board can no longer rely solely on the fact that the | awsuit
was ultimately without nmerit to find an unfair |abor
practice. Rather, the Board nust determ ne whether the

| awsuit, regardless of the outcone, |acked a reasonable
basi s. 28

Because the Court did not articulate in BE & K the

standard for deciding whether a conpleted lawsuit is

basel ess, the Bill Johnson’s standard for eval uati ng ongoi ng
lawsuits remains authoritative. |In that case, the Court
stated that while the Board' s inquiry need not be limted to
the bare pleadings, the Board could not nmake credibility
determ nations or draw inferences fromdi sputed facts
because that would usurp the fact-finding role of the judge
or jury.29 Further, just as the Board may not decide
"genuinely disputed material factual issues,” it nust not
deci de "genuine state-law | egal questions.” These are | egal

25 See 536 U.S. at 536.
26 | d. at 527-528 (quoting Bill Johnson’s, 461 U S. at 747).

27 |d., 536 U.S. at 533-534.

28 | d. at 535-537. The Court left open the possibility that
an unsuccessful but reasonably based | awsuit that woul d not
have been filed "but for a notive to inpose the costs of the
litigation process, regardless of the outcone," may be an
unfair | abor practice. 1d. at 536-537.

29 See Bill Johnson’'s, 461 U.S. at 744-746.
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gquestions that are not "plainly foreclosed as a matter of

law or . . . otherwi se frivolous."30 Thus, even after

BE & K, a lawsuit |acks a reasonable basis if it presents

unsupportabl e facts or unsupportable inferences fromfacts
and presents "plainly forecl osed" or "frivol ous" | egal

I ssues.

The Court also considered in BE & K the Board’s
standard of finding that a respondent-enpl oyer possessed a
retaliatory notive in cases where "the enpl oyer could show
the suit was not objectively baseless."31 The Court
interpreted the Board' s standard as finding retaliatory
notive where an enployer’s lawsuit itself related to conduct
protected under the Act, despite the enployer believing the
conduct viol ated another federal law. The Court criticized
the use of such a standard in cases dealing with non-
nmeritorious, reasonably based lawsuits.32 Simlarly, the
Court reasoned that inferring a retaliatory notive from
evi dence of antiunion ani nus woul d condenn genui ne
petitioning in circunstances where the plaintiff’s "purpose
Is to stop conduct he reasonably believes is illegal[.]"33

However, while the Suprene Court in BE & K rejected the
Board’ s standard of finding a lawsuit retaliatory solely
because it was brought with a notive to "interfere with the
exercise of [Section 7] rights,"34 the Court limted its
hol ding to reasonabl y-based lawsuits.3> In rejecting the
Board’'s retaliatory notive standard, the Court stated:

If [a plaintiff’s] belief is both subjectively
genui ne and objectively reasonable, then declaring
the resulting suit illegal affects genuine
petitioning. 36

30 1d. at 746-747.

31 BE & K, 536 U.S. at 533.

32 | d. at 533-534.

33 |d. at 534 (enphasis in original).

34 | d. at 533.

35 Indeed, at the outset of its retaliatory notive

di scussion, the Court noted that it granted certiorari on

the issue of whether the Board "may inpose liability on an
enpl oyer for filing a losing retaliatory lawsuit, even if

the enpl oyer could show the suit was not objectively
baseless.” 1d. at 533 (enphasis added).

36 | d. at 533-534 (enphasis added).
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Thus, even after BE & K, the analysis of retaliatory notive
as to baseless lawsuits continues to be that set forth in
Bill Johnson’s, and the cases applying Bill Johnson’s.

Based on the foregoing, the two issues here are whet her
the Enployer’s Motion to Limt Plaintiffs’ |nproper
Comruni cations Wth Putative O ass Menbers was reasonably
based and whether it was filed with a retaliatory noti ve.
Because we conclude that the notion was reasonably based and
not filed with a retaliatory notive, we conclude that the
Enpl oyer did not violate the Act.

A. The Enployer’'s Mdtion to Limt Plaintiffs’
| nproper Conmuni cations Wth Putative d ass
Menbers Was Reasonably Based.

By granting in substantial part the Enployer’s notion,
the state court denonstrated that it was reasonably based.
Thus, the notion primarily sought to limt the e-nmai
communi cations from Banks, who was enployed by the law firm
representing the plaintiffs, to current enpl oyees because
t hey contained "fal se, m sl eading, and confusing
i nformati on" about the pending overtinme suit. In granting
the notion in substantial part, the state court concl uded
that certain aspects of Banks’ nessages were in fact
m sl eading, legally incorrect, and coercive. As a result,
the state court inposed restrictions on the manner and
content of any comrunications with putative class nenbers.
For exanple, counsel for both parties and their agents were
required to obtain court approval for conmunications
regardi ng settlenent and neither party could send nessages
di scussing the likelihood of prevailing on the nerits. The
court al so provided guidelines on perm ssible contacts, such
as permtting counsel to communicate with putative cl ass
menbers to investigate the facts of the case. In sum the
state court structured an order that prohibited
communi cations simlar to those found to be fal se and
m sl eadi ng in Banks’ group e-mail nessages. Because this
was the main objective of the Enployer’s notion, we cannot
assert that it was basel ess.




Case 32- CA-20466-1

B. The Enployer Did Not File Its Motion Wth a
Retaliatory Motive.

In BE & K, the Court stated that an unsuccessful but
reasonably based | awsuit m ght be considered an unfair | abor
practice if a litigant would not have filed it "but for a
notive to inpose the costs of the litigation process,
regardl ess of the outcone, in retaliation for NLRA protected
activity. . . ."37 Here, there is no evidence that the
Enpl oyer filed the notion solely to inpose additional
litigation costs on the plaintiff-enployees or wthout any
regard for its outconme. Rather, it appears that the
Enpl oyer filed the notion in an attenpt to stop what it
genui nely considered to be i nappropriate conmunications
between plaintiffs’ counsel and putative class nenbers.
Thus, applying the general principle set forth in BE & K
t he Enpl oyer did not possess the requisite retaliatory
not i ve.

In sum the Region should dismss this charge, absent
wi t hdr awal .

B.J. K

37 1d. at 536-537.



